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project. If third parties own subsurface
rights or interests, a similar waiver of
the exercise of such rights must be pro-
cured from all third parties having any
interest in the subsurface estate,
whether as lessees or assignees. The
waiver by third parties must be ob-
tained at the time the offer is procured
for the surface estate, unless these sub-
surface interests are held in block own-
ership.

(k) Title Exceptions—Administrative
Waivers. (1) A distinction should be
made between those title defects, ob-
jections, liens or encumbrances which,
if not eliminated, might possibly de-
feat or adversely affect the Govern-
ment’s title, and those interests in the
property owned by parties other than
the grantor. All encumbrances, defects,
and outstanding interests which can-
not be waived under paragraphs (k) (2),
(3), and (4) of this section must be
eliminated or a waiver of the defect se-
cured from the Attorney General.

(2) Title may be taken subject to an
outstanding third party interest which
has been administratively waived. Re-
quests for administrative waivers shall
be submitted to HQDA (DAEN–REA)
WASH DC 20314 for consideration, to-
gether with recommendations from Di-
vision and District Engineers. The rec-
ommendation for waiver should be co-
ordinated with the using agency, if
other than Department of the Army
land (military or civil works), and
should be accompanied by a certificate
signed by the Chief, Real Estate Divi-
sion or the Chief Appraiser, certifying
that the outstanding interest has no
contributory value to the estate being
acquired and will not interfere with the
purpose for which the property is being
acquired.

(3) It has previously been administra-
tively determined that all lands for De-
partment of the Army (military or
civil works) or Air Force projects may
be acquired ‘‘subject to existing ease-
ments for public roads, public high-
ways, public utilities, railroads and
pipelines,’’ and ‘‘to the reservations,
exceptions and any other outstanding
rights contained in or referred to in
patents issued by the United States,’’
and also ‘‘to water rights, claims or
title to water, if any, or other similar
title exceptions.’’ A decision as to

whether any of these exceptions should
be eliminated is the responsibility of
the Division or District Engineer, after
coordination with the using service if
other than the Department of the
Army. If such interests are to be left
outstanding, they should be included in
the ‘‘subject to’’ clause of the Offer to
Sell.

(4) Offers to Sell may be accepted
subject to subsurface mineral interests
owned by third parties in accordance
with § 644.86(d). In such case, the ‘‘sub-
ject to’’ clause of the Offer to Sell
should recite the specific interest
which is being left outstanding. Where
it is not possible to acquire or subordi-
nate an outstanding subsurface inter-
est by negotiations and the outstand-
ing interest will not interfere with con-
struction, operation or maintenance of
the project, consideration may be given
to obtaining a waiver from HQDA
(DAEN–REA) WASH DC 20314 on the
basis of taking a calculated risk rather
than resorting to condemnation. Such
waivers may be considered on a tract-
by-tract, segment-by-segment, or
project basis. Where a number of small
mineral interests in a project are to be
recommended for waiver, it is pref-
erable that the recommendation be
submitted on an entire project or group
of segments at one time. Such a rec-
ommendation should specifically iden-
tify the subsurface mineral interests
which are to be left outstanding, to-
gether with the estimated value of
each interest, and should be accom-
panied by a map(s) on which the areas
affected by the outstanding interests
have been outlined. The basis for the
calculated risk should be explained
fully.

(l) Possession Reserved to Vendor. (1)
The objective in acquisition is to ob-
tain possession for project purposes at
the earliest practicable time. It is rec-
ognized, however, that there are occa-
sions when possession by the Govern-
ment may be delayed and provision
must be made for continued possession
by the former owner in order to meet
the requirements of the Government’s
acquisition policy and to further soften
the impact of the Government’s acqui-
sition. The retention of possession will
enable the owner-occupant of farm
land, or residential property, to receive
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his purchase money and remove im-
provements reserved by him, and per-
mit occupants who may be former own-
ers or tenants the privilege of harvest-
ing growing crops and sufficient time
to relocate to other locations. Accord-
ingly, the Division or District Engineer
may make provision for the former
owner, occupant, and/or his tenant(s)
to remain in possession of the land
under the terms and conditions as fol-
lows:

(i) If the tract is to be acquired by di-
rect purchase, the provision for reten-
tion will be written into the offer (ENG
Form 42, ENG Form 2970, or ENG Form
1564) and will read substantially as fol-
lows:

Notwithstanding the provisions of para-
graph —— of this offer, (and/or consent to
option) the occupant (vendor and/or his ten-
ant) now in possession of the property, in
consideration of the protection and mainte-
nance of the land, buildings, and structures,
and protection of the property against loss
by fire, waste, or other causes, to which the
occupant hereby agrees, reserves the right to
occupy the property until —————. Such
occupancy is subject to revocation by the
(Division) (District) Engineer at any time by
giving —— days notice in writing to the oc-
cupant if possession of the property is re-
quired by the United States; and provided
further that the vendor-occupant or his ten-
ant will remove no improvements or timber
unless otherwise provided herein.

(ii) When the tract is to be acquired
by condemnation, the circumstances of
the right to remain in possession,
which has been established as herein-
after set forth, will be fully described
in the correspondence forwarding the
condemnation assembly to HQDA
(DAEN–REA–C) WASH DC 20314. The
retention of possession without pay-
ment of rent is directed to the benefit
of the occupant of the property with
some property maintenance consider-
ation to the Government. This proce-
dure will not be used to permit non-oc-
cupant owners a means of retaining
possession without payment of rent
and at the same time collect cash rents
or unreserved crop rents from tenants.

(iii) When the land being acquired is
utilized by the owner and/or tenant for
agricultural or related purposes, a pe-
riod of possession may be allowed, if
consistent with project requirements,
to permit the crop owner to harvest

growing crops, and to avoid abrupt dis-
locations. The period of possession re-
served in the offer, or for which request
for the order of the court is deferred in
declaration of taking cases, should gen-
erally be co-extensive with the crop
season or the date that, by custom in
the community, leases of such prop-
erties ordinarily expire: Provided, how-
ever, That such period does not exceed
12 months from the date title vests in
the Government. Reservation of posses-
sion or delay in entry of order of pos-
session that will interfere with the
Government’s requirements for use of
the land will not be allowed.

(iv) In the case of owner-occupied
residential property other than farm
residences, possession may be per-
mitted for a sufficient time to allow
orderly relocation, but no longer than
12 months after title vests in the Gov-
ernment.

(v) In connection with the acquisi-
tion of commercial, industrial, tenant-
occupied residential property other
than residences occupied by farm ten-
ants, and special use properties, ordi-
narily the procedures of reserving pos-
session to the vendor by a clause in the
offer, or deferring the right to posses-
sion under a declaration of taking pro-
ceeding, should not be utilized. In such
cases, after title vests in the United
States, the continued possession of the
property by vendor or tenant should be
formalized by an outlease from the
Government. However, if in the opinion
of the Division and District Engineer a
reservation for possession in the offer
or deferral of order of possession is de-
sirable in certain instances from a pub-
lic relations standpoint or for other
compelling reasons, such cases will be
forwarded to HQDA (DAEN–REA)
WASH DC 20314 for consideration.

(vi) The reservation of use and occu-
pancy in the vendor and/or tenant
under the terms of the offer or
deferment of possession must be based
on adequate consideration to the Gov-
ernment. It is anticipated, however,
that items such as the vendor’s main-
tenance of the land, buildings, and
structures, his protection of the prop-
erty against loss by fire, waste, or
other causes, and the fact that his pos-
session can be revoked within a short
period of time, will, in most instances,
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